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Costs Decision

Hearing held on 19 July 2016
Site visit made on 19 July 2016

by Anne Jordan BA (Hons) MRTPI

an Inspector appointed by the Secretary of State for Communities and Local Government

Decision date: 16 September 2016

Costs application in relation to Appeal Ref: APP/W9500/W/16/3144478
South Moor Farm, Langdale End, Scarborough, YO13 OLW

+ The application is made under the Town and Country Planning Act 1990, sections 78,
322 and Schedule 6, and the Local Government Act 1972, section 250(5).

« The application is made by Mr R Walker for a full award of costs against North York
Moors National Park,

+ The hearing was in connection with an appeal against the refusal of the Council to issue
a notice of their decision within the prescribed period on an application for planning
permission for change of use of land for an airstrip including 2 grass runways and
pilot/restroom facllity.

Decision
1. The application for an award of costs is allowed in the terms set out below.
The submissions for Mr Walker

2. The appellant contends that the Local Planning Authority (LPA) behaved
unreasonably in refusing planning permission in respect to all 5 reasons for
refusal. Four of the reasons for refusal are considered to be the same as those
already stated by previous Inspectors as being acceptable. These are the
effect of the proposal on the character of the area as experienced by visitors to
the area including cyclists and horse-riders, the living conditions of nearby
residential occupiers, the impact on heritage assets and the effect of the
proposal on protected species. The fifth reason for refusal, which relates to the
visual impact of the proposal, is considered to have no substance, taking into
account the permitted development rights available to the appellant.

3. Itis therefore considered that the appellants have incurred unnecessary costs
for submission of an appeal where the reasons for refusal are not reasonable
taking into account two previous Inspector’s findings and amendments to the
application.

The response by North York Moors National Park

4. The LPA dispute the findings of the previous Inspectors, particularly in relation
to the matter of tranquillity, which they consider was not adequately explored
in previous decisions. They further contend that they have not acted
unreasonably, as the award of costs in relation to the second previous appeal®

! The site has been subject to 2 previous appeals. I have referred throughout to the first previous appeal
APP/WI500/W/14/2212850 and the second previous appeal APP/W9500/W/15/3007950.
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lacked clarity and was not sufficiently justified. In view of this, a refusal of the
application for the reasons set out in the decision notice is not unreasonable.

Reasons

5.

Planning Practice Guidance advises that costs may be awarded against a party
who has behaved unreasonably, in either a procedural or substantive way, and
thereby caused the party applying for costs to incur unnecessary or wasted
expense in the appeal process”,

This is the third application of its type at the site. Although the reasons for
refusal vary between the first and second appeals, in both previous appeals the
Inspectors concluded that the harm arising from the proposal was restricted o
the visual impact a proposed aircraft storage building would have on the local
landscape. This element of the proposal has since been removed. The appeal
was refused for 5 reasons and I have set out in my decision letter why I
consider the proposal would be acceptable in refation to 4 of the stated reasons
for refusal. I deal with these in turn below.

Reason for refusal 1 relates to the effect that noise from the proposal would
have on the character of the area and on the living conditions of local

residents. This reason is almost identical to that used in the first 2 appeals. At
the hearing the Council explained that they considered the concept of
tranquillity to be a key aspect of the character of the site. As I have explained
in my Decision, I have taken the term tranquillity to mean a general absence of
noise or activity.

I have concluded that taking into account the nature and intensity of the
activity proposed, and the character of the area, including its “quietness”, the
established character of the area would not be harmed. The effect of the
proposai on the character of the area was a matter which was considered by
both previous Inspectors and one on which they reached a reasoned
conclusion, where they found no harm. I accept that the hearing allowed for
discussion of the Council’s concerns, however I heard nothing that amounted to
evidence that previous decisions did not adequately consider the matter of the
character of the area. I also note that as the activity proposed on the site is
essentially the same as that proposed by previous applications. I was provided
with an additional policy document, “An 8-point Plan for England’s National
Parks” which was published in March 2016. Whilst I am mindful that it was not
before the previous Inspectors, it post-dates the LPA’s decision on this appeal.
I cannot therefore conclude that it forms a material change in circumstances
sufficient to justify the LPA’s decision.

In addition, in relation to the impact of the proposal on the living conditions of
residential occupiers in the area. I have found no harm in this regard and I
have been provided with no substantive evidence that the proposal would be

“any more intensive than the previous proposals on which both Inspectors found
.no harm. I am therefore not aware of any reasonable grounds which would

' lead the LPA to have come to a different conclusion than the previous

Inspectors.

% Planning Practice Guidance 1D16-031-20140306.
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10. Reason for refusal 2 relates to the effect of the proposal on the enjoyment of
users of the public rights of way and upon their safety. This matter was also a
reason for refusal on both previous applications and a matter on which the
Inspectors found no harm. Notwithstanding the views expressed by the
various parties at the appeal hearing, I find that I have no substantive
evidence before me to reach a different conclusion, and am unaware of any
material change in circumstances which would lead the LPA to reach a decision
at odds with the previous Inspectors in this regard.

11. Reason for refusal 5 relates to the effect of the proposal on heritage assets.
This was also a reason for refusal on the second previous appeal on which the
Inspector found no harm. In the absence of any substantive case on the part
of the LPA, and taking into account that Historic England are satisfied than any
impact on archaeological remains could be mitigated by the re-routing of the
underground cable, I concur with the 2 previous Inspectors decisions. Although
I note that the reason refers to standing aircraft, which was not an element of
the 2 previous proposals, I was provided with no substantive evidence of why
this proposal would be more harmful than the second appeal, on which the
previous Inspector found no harm.

12. Reason for refusal 3 relates in part to the visual impact of the proposal. This
element of the scheme differs from that of the 2 previous proposals and I also
note that the potential number of vehicles that could be parked on site was
reduced as proposed by the appellant during the course of the appeal.
Therefore, although I have reached the same overall conclusion on this issue as
the previous Inspectors, In this case the scheme included some marked
differences from the previous proposals. Accordingly, it was not unreasonable
for the authority to have concluded that these had a different visual impact.

13. Reason for refusal 4 relates to the impact of the proposal on protected species.
As I have found potential harm in this regard, partly on evidence given at the
hearing by a third party, I do not consider that this reason for refusal was
unreasonable, despite it being a matter on which the Inspector at the first
appeal found no harm.

14, Planning Practice Guidance advises that persisting in objections to a scheme or
elements of a scheme which the Secretary of State or an Inspector has
previously indicated to be acceptable can be considered to be unreasonable
behaviour. In this case, in relation to the first, second and fifth reasons for
refusal, the LPA persisted in refusing a scheme where previous Inspectors had
found no harm and provided no substantive or cogent evidence for doing so.
As such, it was unreasonable for the Council to refuse planning permission on
those grounds, meaning that parts of the appeal process should have been
avoided. Accordingly, the costs associated with the appeal in relation to
reasons for refusal 1, 2 and 5 were unnecessary.

15, 1 therefore find that unreasonable hehaviour resulting in unnecessary expense,
as described in the Planning Practice Guidance, has been demonstrated and
that a partial award of costs is justified.

Costs Order

16. In exercise of the powers under section 250(5) of the Local Government Act
1972 and Schedule 6 of the Town and Country Planning Act 1990 as amended,
and all other enabling powers in that behalf, IT IS HEREBY ORDERED that
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17.

North York Moors National Park shall pay to Mr R Walker, the costs of the
appeal proceedings described in the heading of this decision in relation to

refusal reasons 1, 2 and 5.

The applicant is now invited to submit to North York Moors National Park, to
whom a copy of this decision has been sent, details of those costs with a view
to reaching agreement as to the amount. In the event that the parties cannot
agree on the amount, a copy of the guidance note on how to apply for a
detailed assessment by the Senior Courts Costs Office is enclosed.

Aunne Jordan
INSPECTOR
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Appeal Decision

Hearing held on 19 July 2016 S sm; '.
Site visit made on 19 July 2016 o il

by Anne Jordan BA (Hons) MRTPI

an Inspector appointed by the Secretary of State for Communities and Local Government

Decisfon date: 16 September 2016

Appeal Ref: APP/W9500/W/16/3144478
South Moor Farm, Langdale End, Scarborough, YO13 OLW

The appeal is made under section 78 of the Town and Country Planning Act 1990
agalnst a refusal to grant planning permission.

The appeal is made by Mr R Walker against the decision of North York Moors National
Park.

The application Ref NYM/2015/0781/FL, dated 2 November 2015, was refused by notice

dated 15 January 2016.
The development proposed Is change of use of land for an airstrip including 2 grass
runways and pilot/restroom facility.

Decision

1.

The appeal is dismissed.

Application for costs

2. At the Hearing an application for costs was made by Mr R Walker against of

North York Moors National Park. This application is the subject of a separate
Decision.

Main Issues

3.

The main issues for the appeal are:
+ The effect of the proposal on the character of the National Park,
» The effect of the proposal on the living conditions of tocal residents,

» The effect of the proposai on the safety of users of the Public Right of Way
and bridleway,

+ The effect of the proposal on heritage assets,

« The effect of the proposal on wildlife.

Reasons

Background and Site History

4. The site comprises agricultural land currently used for grazing sheep and a

small number of cattle. It forms part of South Moor Farm which is a
smallholding in a clearing within Dalby Forest which is aiso a bed and
breakfast. Parts of the site have been fenced off and the proposed eastern
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runway is clearly visible as a long and largely flat stretch of open field. Some
planting has also taken place along field edges.

5. The appeal relates to the use of parts of the agricultural tand as an airstrip for
the landing of light aircraft. This comprises a main runway and an auxiliary
runway both of which are already grassed and fenced. A small pilot’s restroom
is proposed adjacent to the existing farm buildings on site. Parking is proposed
for up to 5 planes, in an area which is part enclosed by a drystone wall to the
side of the runway.

6. The site has been subject to 2 previous applications for use of the {and as an
airfield and erection of an associated storage huilding, both of which were
dismissed at appeal’. Both appeals are relatively recent, dating from 28
August 2014 and 19 October 2015. In both previous cases, the appeals were
dismissed because the Inspectors identified significant harm to the landscape,
specifically as a resuit of the proposed storage building. Neither Inspector
found significant harm arising from any other matter. The previous appeal
decisions are significant material considerations to which I must have regard.
The parties agree that this application differs from the previous proposal only
insofar as a storage building no longer forms part of the scheme.

Policy Background

7. The site lies within the National Park. The North York Moors National Park
Authority Local Development Framework - Core Strategy and Development Plan
Policies (CS and DPD) reflects the purpose of the park in conserving and
enhancing the natural beauty, wildlife and cultural heritage of the area and
promoting opportunities for the understanding and enjoyment of its special
qualities. CS Policy A seeks to provide a scale of development and level of
activity which would not have an unacceptable impact on the quiet enjoyment
or landscape of the park. It also seeks to maintain and enhance the natural
environment and conditions for biodiversity and to strengthen and diversify the
rural economy. CS Policy H also seeks to support the agricultural sector and
apportunities for diversification. CS Policy C aims to maintain and improve
conditions for biodiversity and to provide an appropriate level of protection to
legally protected species.

8. DPD Policy 14 aims to support tourism and recreation within the National Park

provided the development does not generate an increased level of activity,
including noise, which would be likely to detract from the experience of V[SItOI‘S
and the guality of life of local residents. DPD Policy 23 aims to protect routes
for pedestrians and horse-riders.

Character of the National Park

9. The site lies within Dalby Forest. Although the area receives relatively large
numbers of visitors, and is the focus for various organised leisure activities
throughout the year, it is recognised as being an unspoilt and guiet landscape,
the natural beauty and character of which is one of the attributes valued by
residents and visitors alike. During my site visit I noted that although key
visitor attractions within the forest were being well used by visitors, within a
short distance of these there was a genuine absence of activity that allowed an
appreciation of nature and opportunities for solitude. Nevertheless, even

1 APP/W9500/A/14/2212850 and APP/W9500/W/15/3007950

2
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within this context, noise from passing cars and farm machinery was -
occasionally apparent and formed part of the spectrum of noise in a
predominantly quiet environment. It is therefore clear to me that one of the
key attributes of Dalby Forest is the general absence of noise, or as it has also
been described, its tranquillity. The Counci! have expressed concern that the
noise from aircraft and activity associated with the proposed use would intrude
upon this aspect of the area’s character and that this would be harmful.

Based on the information put to me at the hearing, which included a discussion
of the likely noise arising from aircraft, it is clear that planes landing and taking
off from the site would be plainly apparent to both those at the site, and those
in the wider area, including residents in the flight path of approaching planes.

I have been provided with noise data that indicates that on the basis of the
light aircraft used in the model, noise levels would significantly exceed
background noise levels. I was advised at the hearing that these wouid be
similar to those of a tractor or a motorbike.

Even though each individual instance of landing and taking off would cause
noise intrusion in what is a very quiet area, taking into account the proposed
pattern of use, and provided the aircraft using the airstrip were similar to those
identified in the noise survey, these instances would be relatively isolated and
would not be sustained for long periods. I am therefore not convinced that the
proposed frequency of planes visiting the site would amount to a level of
activity which would significantly alter the established character of the area.
The pattern of operation proposed restricts the number of take offs and
landings, and the use of the facility by trainee pilots. It would also restrict
glider towing and acrobatics. The constraints of the runway length and to
some degree the surface would also [imit the size of aircraft able to use the
facility. Furthermore, a light aircraft approaching from the air would be likely
to be an unexpected feature but not such an incongruous one that it would be
fundamentally incompatible with the function of the National Park.

The use would not involve any physical changes to the site other than the
erection of a wind sock, and a small restroom facility, similar is size and
appearance to a garden shed. Neither would appear as prominent features on
the site. Planes at the site would potentially be visible features in the
landscape. Although they would be relatively small, they would not be an
expected feature in an otherwise agricultural landscape and so would appear
incongruous in views from the public footpath. However this effect could be
mitigated to a large extent by the proposed limitation of up to 5 planes at one
time, which would not be a continuous presence on site, and the use of native
planting along the dry stone wall adjacent to the identified parking area which
would be sufficient to ameliorate any significant harmful visual effects.

Therefore, taking into account both the nature and proposed intensity of the
operation, and the limitations on the size and type of aircraft using the site put
to me at the hearing, I am satisfied that the use would not amount to activity
that would significantly erode the tranquillity of this part of the National Park.
Whilst T accept that some light aircraft which could physically land on a runway
of around 600m would potentially produce more noise than that identified in
the noise survey, this could also be restricted by condition, as could a
restriction preventing the use of the site by heticopters or microlights.
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14. Therefore, although I understand the fears of local residents and the Authority
that the site would be used in an intensive and intrusive manner, based on the
evidence put to me I have no firm basis for concluding that this would be the
case. I therefore conclude that the use of the site in the manner proposed
would not harm the special character of the National Park, and so would not
conflict with its stated function. Accordingly I find no conflict with Core Policies
A and H and DPD Poiicy 14, which together aim to ensure that development
does not generate activity, including noise which would have an unacceptable
impact on the quiet enjoyment of the park.

Living Conditions

15. Residents are concerned that noise from the use, particularly in any approach
over residential dwellings would have a harmful effect on their living conditions.
This is a different consideration that any effect on general character. No
residential occupiers are located within 500m of the proposal, other than the
appellant and his family. Whilst those further afield may be subject to some
hoise from aircraft passing overhead, which may be noticeable due to the over-
riding quiet character of the locality, I have been provided with no evidence
that this would lead to a significant reduction in the overall quality of the living
environment enjoyed by residents. I heard evidence at the hearing of the
acoustic effect that the local topography can have, particularly in the area
around Bickley. Whiist I have no reason to dispute this, having regard to the
proposed pattern of use, I do not consider that any effect of the proposal would
be so frequent or intensive as to cause harm to quality of life.

16 I therefore find no conflict with Core Policy A and CDPD Policy 14 which both
seek to protect the quality of life of local residents, or with guidance in the
National Planning Policy Framework (the Framework), which has similar aims.

Effect of the Proposal on the Enjoyment of the Public Right of Way and Bridleway

17. Local residents have expressed concerns in relation to the effects the proposal
would have on walkers and those on horseback, both on the Public Footpath
which crosses the proposed auxiliary runway, on the bridleway which runs
alongside the site, and on nearby routes in and around the forest. During the
hearing I heard the views of riders concerned that startle effects from aircraft
noise would potentially pose a threat to rider safety and that this would deter
riders from using the forest in and around the site.

18. However, whilst I acknowledge that startle effects cannot be ruled out, taking
into account the maximum number of plane movements anticipated, 1 agree
with the appellant that the likelihood of a rider being in the vicinity of the site
at the time of a take-off or landing would be relatively small. The likelihood of
that being an inexperienced rider or a nervous horse likely to be startled by
such activity is even smaller. I am satisfied that signage indicating that the
airfield was in use could alert riders to the potential for aircraft and this would
reduce any risk even further. Furthermore, although the public right of way
crosses the proposed auxiliary runway, this would not be in use as often as the
main runway. Users of the public footpath would be alerted to the potential for
alrcraft in the vicinity by precautionary sighage and by the noise of planes.
Finally, taking into account the limited stretch of footpath and bridieway
immediately affected, and the limited duration over which any noise or activity
would occur, the proposal would not significantly harm the enjoyment of users.
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19. T am therefore satisfied that the proposal would not be likely to cause harm to

The Effect of the Proposal on Heritage Assets

the safety of walkers and riders in the vicinity of the site. Neither would jt-
significantly detract from enjoyment of the public right of way or br;dleway
Accordingly 1 find no conflict with DPD Policy 23.

20, The site is described by Historic England as part of an extensive pi:'eh'iS‘t'C)ric----r-...

21.

22,

cultural landscape, which includes a number of barrows and cairns which are
identified as Scheduled Ancient Monuments (SAMs). The significance of these
lies in their level of preservation and in the concentration of features in close
proximity. The space between the features and the area around the site is
therefore identified as having high potential for further archaeological remains.

The development would include the burying of an electricity cable which runs
across the auxiliary runway. The proposed route of the cable re-routing would
impact upon 2 undesignated Bronze Age barrows, however Historic England
have confirmed that this could be mitigated by the re-routing of the cable,
which could be dealt with by a suitably worded condition. Subject to further
investigation, secured by condition, to ensure that an alternative suitable route
is identified, I see no reason to dispute this view.

Furthermore, although I acknowledge that the concept of setting can
encompass activity which affects how a heritage asset is perceived, I do not
consider that in this case the nature or frequency of activity would significantly
alter the character of the site. In this regard the proposal would not have a
material effect on the setting of the designated and non-designated heritage
assets in the vicinity. It therefore follows that as I have not found any
identified harm to heritage assets, there can be no conflict with guidance in
paragraph 134 of the Framework.

The Effect of the Proposal on Wildlife

23,

24,

The North York Moors Special Protection Area (SPA) lies around 6km to the
north-west of the site. The Troutsdale and Rosekirk Dale Fens Site of Special
Scientific interest (SSSI) lies around 2.5km to the south and the Bride Stones
5551 is a similar distance to the west. Advice from the Royal Society for the
Protection of Birds (RSPB) indicates that the site also lies close to areas of
forest identified as a breeding site for Nightjar and Goshawk, the latter of
which is a species protected under Schedule 1 of the Wildlife and Countryside
Act. Natural England have advised that if representations are received during
the planning process which indicate that protected or priority species may be
present on the site, further survey work should be carried out to determine
their presence ptior to determination.

In the first previous appeal the Inspector noted that he had limited information
on which to determine the risk to protected species. Nevertheless, based on
the case put to him, he considered that other than in the immediate
surroundings of the proposed airstrip, the noise from take-offs and landings
would be unlikely to cause any significant disturbance. This together with the
small number of movements, suggested to him that there would be unlikely to
be any disturbance to Goshawks or Nightjars. In the second appeal the
ecology of the site does not appear to have been a matter that was put before
the Inspector.
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25,

26.

27.

At the hearing I was provided with evidence from a Mr Gary Marchant, a
consultant ecologist and local ornithologist who stated that a number of species
were present in the area around the site, including Goshawks, a species which I
was advised are very sensitive to noise. Although I was provided with no firm
evidence that these specles nest close to the appeal site, I take into account
that as a protected species Goshawk breeding sites are kept confidential. I also
take into account that he has extensive professicnal experience which includes
work in and around Dalby Forest. This evidence, along with the written
comments of the National Park Ecologist leads me to the view that there is a
reasonable prospect of both species being present.

The application is not accompanied by a wildlife survey, but rather a desk-top
assessment which indicates that given the distance to designated sites and the
species within them, the proposal is unlikely to be a habitat for SPA species. I
do not consider that the pattern of use proposed would result in intensive use
of the site, and note that aircraft noise can be compatible with birdlife in the
case of a number of other airfields which have been drawn to my attention.
Based on the information before me I am nonetheless conscious that there is a
reasonable prospect of protected species being present and that the
development proposed has the potential to adversely affect them. However, in
the absence of any detailed habitat survey for the presence and likely effect on
protected species in and around the site, I cannot be sure of the extent of likely
harm, if any.

As this is the only matter in which I have identified potential harm, I have
carefully considered whether a condition requiring that a survey be undertaken
could mitigate any potential impact. However, Circular 06/05% advises in
paragraph 99 that it is essential that the presence or otherwise of protected
species, and the extent that they may be affected by the proposed
development, is established before the planning permission is granted. The
need to ensure ecological surveys are carried out should therefore only be left
to coverage under planning conditions in exceptional circumstances. Based on
the information before me I am not aware of any circumstances which would
negate the need to address this issue as a material consideration.

. I bear in mind that previous appeal decisions are material considerations to

which I must have regard. However, as I have evidence before me which does
not appear to have been put to the original Inspector, I am satisfied that there
is no inconsistency in our decisions. I also take into account that the
conservation of wildlife is explicit in the statutory purposes of the National
Park, and is reflected in Core Policy C of the Core Strategy. According I must
conclude that the failure to demonstrate that protected species would not be
harmed runs contrary to local and national pelicy and must be given significant
weight.

Other Matters

29.

The parties agree that the appellant could potentially operate the use for 28
days and with an unlimited number of aircraft under permitted development
rights, although the Authority could remove this right if it thought it expedient
to do so. Furthermore, I have no evidence that the site is currently used in

2 Circular 06/05: Biodiversity and Geological Conservation - Statutory Obligations and Their Impact Within the
Planning System.
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this manner, or would be, and so I give the fallback position available to the
appeliant only limited weight.

30. I have also been advised that if the site was used as an airfield the area around
it would potentially be identified as an area of “Radar Exclusion” for military
flights, thus reducing the number of such flights, and the noise arising from
them. Whilst I have no reason to doubt the evidence of the appeliant in this
regard, and note that it is not disputed by the Council, neither have I any
strong evidence that such flights are causing significant harm in the area and
this reduces the weight I attribute to the matter as a benefit.

31. The proposal would assist in the diversification of the farm holding potentially
in connection with the existing Bed and Breakfast and this would provide some
economic benefit both to the appellant and to the local economy. However, 1
have no firm evidence of the scale of income the enterprise would provide and
this limits the weight I can attribute to it as a benefit, Taking into account the
limited scale of the operation it would also make a small contribution to
encouraging visitors to the park and thereby promote tourism.

Conclusion

32. The proposal would not harm the special character of the National Park and
would not materially diminish the quality of life of local residents or the
enjoyment of the Park by walkers or horse-riders. Subject to appropriate
mitigation it would also not give rise to harm to heritage assets. It would
provide some benefits in terms of farm diversification and tourism. However,
based on the information before me I cannot conclude that the proposal would
not harm protected species. I take into account the conservation of wildlife is
explicit in the statutory purposes of the National Park, and that having regard
to the Sandford Principle, this harm must carry greater weight than the stated
benefits.

33, Therefore having regard to all other matters before me, the appeal is
dismissed.

Anne Jordan
INSPECTOR
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